he had recalled seven dozer operators, ('but that two of them
(Anderson and Walker) found other work and either declined to
accept Whiters offer of a job or left after working only a
short time (BPTr. 131).  Therefore, White did not actually
have the full complement of dozer operators he had recalled
and his reinstatement of complainant as a dozer operator would
not have overly enlarged White's work force.

i

For the foregoing reasons, I find ; that respondent failed
to justify its refusal to reinstate complainant to the position
of a dozer operator simply because he reported 1-1/2 days late
to accept the position.

Even if respondent had shown a good reason for refusing
to reinstate complainant to his former position as a dozer op-
erator, or to an equivalent position, he would still have been
obligated to reinstate complainant.  The Commission and the
courts have held that a respondent who has violated section
105(c)(1) of the Act is obligated to reinstate the miner who
has been illegally discharged.  That obligation continues to
exist until the discharged miner specifically declines to ac-
cept the offer of reinstatement (Glenn Munsey, 2 FMSHRC 3463
(1980); and Heinrich Motors, Inc. v. N. L. R. B., 403 F.2d 145
(2d- Cir. 1968)}.Therefore, I find that respondent was obli-
gated to reinstate complainant to his former job as a dozer
operator when he appeared about 11:30 a.m. on February 8, 1983,
after having received notice of reinstatement on that same day.

Period of Time for Which Complainant is Entitled to Receive
Back Pay

Respondent's brief (p. 3) argues that complainant is not
entitled to any back pay for any period after February 8, 1983,
because complainant failed to accept the offer of reinstatement
in a timely manner.  Respondent also notes that if I award com-
plainant any back pay for the period after February 8, 1983, I
should obtain evidence to show that complainant did not, during
that period, have any income which should be offset against any
back pay awarded by me.

Complainant's brief argues that respondent's offer of re-
instatement was deliberately intended to give complainant such
a short time period between the making of the offer and the
date complainant was required to report for work, that respond-
ent would be able to refuse to employ complainant on the ground
that he had failed to accept the offer in a timely fashion.
Complainant contends, therefore, that since the offer was not
made in good faith, complainant is entitled to be awarded back
pay for the entire period from February 8, 1983, through
March 31, 1983.

656 resume his
